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Property — Equitable Servitudes — Statute of Frauds. — At the time the 
respondent granted the complainant's lot, he orally agreed with the plaintiff 
to impose on all subsequent grantees restrictions not to construct certain kinds 
of buildings, not to build within ten feet of the street, etc. No covenant to that 
effect appeared in the deed to the complainant. The complainant brought a 
bill in equity to prevent the respondent from conveying some of his lots in 
violation of the agreement. Held, that the relief be denied, because such restric- 
tions were hereditaments, and an oral agreement to impose them was unenforce- 
able under the statute of frauds. Ham v. Massasoit Real Estate Co. (1919, 
R. I.) 107 Atl. 205. 

There has been some question as to whether such equitable servitudes con- 
stitute "property interests" ; but they have ordinarily been so treated. It has 
been held that they could not be imposed, save by deed or prescription. Tibbets 
v. Tibbets ( 1890) 66 N. H. 360, 20 Atl. 979. And they have been held to create 
"a property right," damage to which is direct and compensable, rather than 
uncompensable as merely consequential. Flynn v. New York, W. & B. R. R. 
(1916) 218 N. Y. 140, 112 N. E. 913. So an agreement not to build a front 
wall flush with the street is within the statute of frauds, as an attempt to create 
a property interest. Rice v. Roberts (1869) 24 Wis. 461. The instant case, 
classifying such servitudes as hereditaments, necessarily reaches the same 
conclusion. Contra, Hall v. Solomon ( 1892) 61 Conn. 476, 23 Atl. 876. 

Torts — Contributory Negligence — Last Clear Chance. — The defendants, 
ship repairers, undertook to rivet cleats to the weather deck of the plaintiff's 
steamer. A cargo of highly inflammable jute was exposed through the hatches 
to anything falling from the weather deck. A boy in the employ of the defend- 
ants, carrying a red-hot rivet in a pair of tongs, slipped on the deck and the 
rivet fell through the hatches and set the jute on fire. The plaintiff sued to 
recover for the loss caused by the fire. Held, that the plaintiff could recover 
because the loss was caused by the defendant's negligence, and that even though 
the plaintiff was guilty of contributory negligence, such negligence was not 
the proximate cause of the damage. Ellerman Lines, Ltd. v. H. & G. Grayson, 
Ltd. (1919, Ct. of App.) 121 L. T. R. 508. 

See Comments, supra, p. 542. 

Torts — Trespassers on Track — Duties of Railroad. — The plaintiff sought to 
recover damages for the loss of his leg, which had been cut off by a train of 
the defendant railroad. The accident happened at night while the plaintiff was 
walking along the track in an intoxicated condition. The train was proceeding, 
according to instructions, at three or four miles an hour but neither the engi- 
neer nor the fireman saw the plaintiff in time to avoid the accident. The train 
was then stopped at once and all possible medical treatment furnished at the 
expense of the railroad. Held, that the plaintiff should not recover. Hubbard 
v. Southern Ry. (1919, Miss.) 83 So. 248. 

The decision is in accord with the general rule, that a railroad owes no duty 
to trespassers upon its tracks, save that of not injuring them wilfully or 
wantonly. See (1912) 21 Yale Law Journal, 248. This rule has been limited, 
however, to the extent that where the railroad tracks have long been used as a 
pathway with the knowledge and acquiescence of the company, it is bound to 
keep a reasonable lookout for persons upon the track. See (1911) 20 ibid., 669. 

Trials — Misconduct of Jury — Statement by Juror of Facts not in Evi- 
dence. — The defendant was prosecuted for frequenting a house of ill fame. He 
pleaded that he was a constable and had gone there only to collect rent, 
apparently his duty. His position as constable was not questioned on the trial. 
He was convicted, but it later appeared from the affidavits of two jurors that 
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the jury's decision had been influenced by a statement of a juror during the 
deliberations. This juror said of his own knowledge that the defendant got 
drunk before the alleged visits and at the time of the visits had been discharged 
as constable. Held, that such conduct by the juror was prejudicial error. State 
v. Gilliland (1919, Iowa) 174 N. W. 496. 

Iowa is one of the states which receives affidavits of jurors as to misconduct 
of the jury in the jury-room. This is contrary to the majority view, which 
follows Lord Mansfield's doctrine. Cf. Vaise v. DeLaval (1785, K. B.) 1 T. R. 
11 ; cf. State v. Sharp (1919, La.) 83 So. 181 ; see (1918) 27 Yale Law Journal, 
417; (1919) 29 ibid., 248. 

Trusts — Charities — Bequests for Masses. — A provision of the will of the 
testatrix gave the residue of her estate to her executors "to pay funeral 
expenses, say masses and put a modest tombstone over my remains." In a 
petition of settlement by the executors, the next of kin contended that this 
bequest should be limited to the amount necessary to fulfill the objects accord- 
ing to the situation in life of the testatrix. Held, that the contention was not 
correct, the testatrix, in view of other legacies, having clearly intended that 
all the residue should be devoted to the named purposes, and that this bequest 
was a public charity and not void for indefiniteness. Morris v. Edwards (1919, 
N. Y. App.) 124 N. E. 724. 

This decision is in accord with a growing number of recent cases. Bourne 
v. Keane (H. L.) [1919] A. C. 815; cf. Wilmes v. Tiernay (1919, Iowa) 174 
N. W. 271. See Scott, Cases on Trusts (1919) 283, note. 

Workmen's Compensation — Loss of Earning Capacity — Facial Disfigure- 
ment. — In an action for personal injuries brought under the New York Work- 
men's Compensation Law, an award was made for serious facial disfigurement, 
irrespective of the allowance of compensation according to the schedule based 
upon the average wage of the injured employee and the character and duration 
of the disability. Held, that such award was proper. New York Central R. R. 
v. Bianc (1919) 40 Sup. Ct. 44. 

In the present case the court said that the provision in the New York act 
making a special allowance for serious disfigurement of the face or head was 
not contrary to any fundamental right guaranteed by the Constitution; that 
such disfigurement lessened the employee's ability to obtain or keep employment, 
thus diminishing his earning capacity. See Corwin, Social Insurance and Con- 
stitutional Limitations (1917) 26 Yale Law Journal, 431. Under such statutes 
the New York and Illinois courts have allowed dual compensation for disfigure- 
ment and loss of earning capacity. See (1918) 27 ibid., 1097; (1919) 2 8 
ibid., 715. 

Workmen's Compensation — Scope of Employment — Voluntary Act for 
Benefit of Employer. — As the decedent, the foreman of the pattern depart- 
ment of the appellant company, was leaving the building after working hours, 
he noticed a fire in the basement. He returned to the building and lost his life 
in an attempt to extinguish the fire. The company appealed from the award of 
compensation to the widow. Held, that the award be affirmed. Belle City 
Malleable Iron Co. v. Industrial Commission (1919, Wis.) 174 N. W. 899. 

It is fairly well established that an employee is "within the course of" his 
employment in performing acts other than his specific and regular duties pro- 
vided such acts are prompted by reasonable zeal to advance the employer's 
interest ; and clearly so if the acts are such as he might be expected to perform. 
Williamson v. Industrial Ace. Com. (1918) 177 Calif. 715, 171 Pac. 797. For 
other authorities, see 28 Yale Law Journal, 611. 



